A Departure from the Rationale behind the American System in the Argentine Constitution It is a well-known fact that, 43 years after the revolution of May 1810 we commemorate today, Argentina used the Constitution of the United States as a model for its own fundamental law.
Another well-known fact is that Argentina deviated from this model regarding some matters of significance.
It is not so well-known, however, that a crucial matter where the Constitution drafted in 1853 deviated from the American text is the distribution of powers to make and apply the Law.
Pursuant to the American model of 1787/ 1789, the powers not delegated to the Federal Government are reserved to the states. This general principle of federalism, which permeates the whole constitutional design, is embodied in the Tenth Amendment.
1 The Argentine text of 1853 embraced the general principle of federalism and also laid it down expressly in Article 101 of the Federal Constitution (currently, Article 121).
2
Nevertheless, a power that the framers of the U.S. Constitution did not delegate to the Federal Government -and which, therefore, was retained by the states -was indeed delegated by the Argentine drafters to the Federal Government: the general legislative power (if I may call it so on this occasion, using a hopefully justified simplification 3 ).
In fact, rather limited legislative powers have been vested in the United States Congress (at least in theory 4 ): those delegated by various articles of the Constitution.
5 Most legislative powers have been retained by the states, and exercised by their legislatures and, in addition, by their local courts, in their capacity as common law keepers and appliers.
6
By way of contrast, the Argentine Constitution vested in the Federal Congress the power to make and subsequently develop what in our country is termed »derecho común« or substantive law, i. e., legislation on civil, commercial, criminal and other matters 7 -in our legal system, derecho común has a similar standing to common law in the United States, even though they differ considerably in other aspects. Thus, the Argentine provinces -unlike the American states -delegated to the Federal Government the enactment of »general« Law.
Objections were raised when this criterion was put forward at the Constitutional Convention of 1853. Delegate Zavalía asserted the idea entailed an undue encroachment on the powers of local legislatures, to the detriment of each province's sovereignty. And as source of authority he brought up the American model, where »each of them [in reference to the states] enacts its own laws«. province were to retain this power, the country's legislation would become a baffling maze of legal rules leading to inconceivable evils. In addition, he pointed out the need for new legislation to replace Spanish laws, which were confusing -on account of their number -and inconsistent.
9
Delegate Zenteno tried to mediate in this debate. The Federal Congress being »a meeting of men from all the provinces« 10 -representatives of provincial sovereignty and interests -this amounted to sufficient local element, he explained in an attempt to ease delegate Zavalía's concerns in this regard.
The reason why Argentine drafters deviated from their source of inspiration concerning this essential matter lies, then, in an attempt to unify the law. As a matter of fact, this attempt responds to the convenience of putting an end to the chaos brought about by Spanish legislation, for which purpose a centralizing legislative movement was deemed suitable.
11 »Inconceiv-able evils« would, thus, be avoided.
But the delegation of the mass of legislative powers to the Federal Congress left the provincial judiciaries with little law to apply. If the Federal Congress was to enact derecho común, then this law would naturally be federal and, therefore, applied by the Federal Judiciary, pursuant to the predominant federalist principle, as enshrined in the constitutions of countries such as the United States, Argentina's source of inspiration.
12
In 1860, the Constitutional Convention of the Province of Buenos Aires, charged with reviewing the Federal Constitution of 1853 with a view to the incorporation of the province of Buenos Aires into the Argentine Republic, noticed the problem alluded to in the preceding paragraph. For reasons that are not germane here, Buenos Aires did not want to join the newly born Argentine Republic in 1853. When this province changed its mind seven years later, it established as a condition precedent that a provincial Constitutional Convention would review the original text of the Federal Constitution.
In order to prevent the aforesaid implications of the centralizing movement, the Buenos Aires Province Convention proposed -and federal drafters accepted, soon afterwards, at a new ad hoc Constitutional Convention convened that same year 1860 -the so-called »reservation« in favour of provincial jurisdictions. By means of a rule rather cryptically worded, 13 provincial judiciaries were granted the application of derecho común, despite being federal in nature. Thus, an exception to the aforementioned federalist principle was established, a principle that maintains, as we know, that federal rules are to be applied by federal courts.
This explains the occurrence of what Felipe Espil shrewdly termed in 1910, a time equally distant between the bicentennial and the 1810 revolution, a departure from the rationale behind the U.S. system. 
